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Court of Appeals of the District of Columbia 


No. 5314. 

Joseph E. Smith et al., William Loeffle^, trading as 
Capital City Monumental Works, Garnishee, Plaintiffs 
in error, 

vs. 

i 

i 

Maurice C. Shapiro. 

— 

i 

1 Municipal Court of the District of Columbia. 

I 

No. 203,999. j 

Maurice C. Shapiro, Plaintiff, j 

vs. 

i 

Joseph E. Smith et al., Defendant-. 

i 

; 

United States of America, 

7 i 

District of Columbia , ss: 

{ 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

! 

2 Order of May 7, 1930, Entering Judgment in Favor 
of Maurice C. Shapiro Against Joseph E. Smith. 

Mins. 49, Page 196, May 7, 1930.j 

| 

Upon motion of plaintiff for judgment by default on his 
duly verified demand, it is considered that th0 plaintiff re¬ 
cover of defendant, Joseph E. Smith, the sum of Three hun¬ 
dred and Fifty no/100 dollars ($350.00) with interest from 
December 9, 1929, together with a protest fee| of Two and 

1—5314a 
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47/100 dollars ($2.47) and costs and have execution thereof 
against Joseph E. Smith only. 

3 Attachment on Judgment . 

In the Municipal Court of the District of Columbia. 

No. 207,981. 

Central Armature Works, Inc., A Corp., Plaintiff, 


vs. 

Joseph E. Smith, Defendant. 

The President of th(> United States to the Marshal for said 

District, Greetings: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiff’s recovery against 
him in this Court in the above-entitled cause before this 
Honorable Court, on the 8th day of May, 1930, of $361.26 
with interest at 6/ , on $200 from 3-28-30, and int. at 6% 
on $141.26 from 12-6-29 for money payable to it by the de¬ 
fendant, and $10 for cost of suit: and the same, so attached, 
safely keep and have before said Court, on or before the 
tenth dav, exclusive, of Sundavs and legal holidavs, occur- 
ring after the execution of this writ, that the same may be 
condemned unless sufficient cause be shown to the eontrarv; 
and, if said goods, chattels, or credits be attached in- the 
hands or possession of any person or persons other than 
the defendant, notify such person or persons of such seizure, 
and warn him or them to appear before said Court, within 
the time aforesaid, to show cause why the same should not 
be condemned and execution thereof had according to law. 
And have then there;this writ, so indorsed, as to show when 
and how vou have executed it. 

Witness, The Honorable George C. Aukam, presiding 
Judge of said Court, the 9th dav of Mav, 1930. 

(Signed) BLANCHE NEFF, 

Clerk , 

(Signed) ByE. WALDECKER, 

Assistant Clerk. 
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Notice. 

Hay 9, 1930. 

To William Loeffler, trading as Capital City Monumental 

Works, Bladensburg Road N. E., opposite Mt. Olivet 

Cemetary, Garnishee: 

You are hereby notitied that any property or credits of 
Joseph E. Smitli in your hands are seized by virtue of the 
aforegoing writ of attacliement and you are hereby warned 
to appear in said Court, on or before the tenth day, ex¬ 
clusive of Sundays and legal holidays, after service hereof, 
and show cause, if any there be, why the property or credits 
so attached should not be condemned and execution thereof 
had. i 

(Signed) E. C. SNYDER, 

U. l S. Marshal, 

(Signed) By T. L. DOYLE, 

Deputy Marshal. 

U. S. Marshal, Washington, D. C., May 8, 1930, Received. 

To William Loeffler, trading as Capital City Monumental 

Works, Garnishee: 1 

I 

You are required to answer the following interrogatories, 
under oatli, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be 
entered against .you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

(Signed) JACOB C. LEVY, 

Attorney far Plaintiff. 

Interrogatories to he Answered by Garnishee. 

1st. Were you at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of your answer to this inter¬ 
rogatory indebted to the defendant, and, if ;so, how, and 
in what amount? Answer-. 

2d. Had you at the time of the service of'the annexed 
* 

writ of attachment or have you had between the time of 
such service and the filing of your answer to this inter¬ 
rogatory, any goods, chattels, or credits of the defendant 
in your possession or charge, and, if so, what? Answer 
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3d. Have you signed any promissory note or notes, pay¬ 
able to defendant Joseph E. Smith, or his order, or to bearer 
or otherwise? If so, state fully the amount of the notes 
and the dates when they will become due and payable? An¬ 
swer -. 

Subscribed and sworn to before me this — dav of-, 

19—. 


[Endorsed:] No. 207,981. Central Armature Works, 
Inc., a Corp., vs. Joseph E. Smith. Attachment on a Judg¬ 
ment. Issued-, 19—. Attached credits in the hands 

of Wm. Loeffler and served him with copies of this Writ, 
Interrogatories and Notices as Garnishee of Defendant. 
May 12, 1930, 8:20 A. M. Edgar C. Snyder, Marshal, by 

J. W. Muldoon, Deputy.-, 19—. Judgment - 

-, Judge. 

4 Attachment on Judgment. 

In the Municipal Court of the District of Columbia. 

No. 207,981. 

Central Armature Works, Inc., A Corp., Plaintiff, 

vs. 

Joseph E. Smith, Defendant. 


The President of the United States 
said District, Greetings: 


to the Marshal for 


You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiff’s recovery against 
him in this Court in the above-entitled cause before this 
Honorable Court, on the 8th day of May, 1931, of $361.26 
with interest at 6% on $200.00 from 3-28-30, and int. at 
6% on $141.26 from 12-6-29 for money payable to it by the 
defendant, and $10 for cost of suit: and the same, so at¬ 
tached, safely keep and have before said Court, on or be¬ 
fore the tenth day, exclusive of Sundays and legal holidays, 
occurring after the execution of this writ, that the same 
may be condemned unless sufficient cause be shown to the 
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I 

contrary; and, if said goods, chattels, or credits be attached 
in the hands or possession of any person or persons other 
than the defendant, notify such person or persons of such 
seizure, and warn him or them to appear before said Court, 
within the time aforesaid, to show cause why the same 
should not be condemned and execution thereof had accord¬ 
ing to law. And have then there this writ, |so indorsed, as 
to show when and how you have executed it. 

Witness, The Honorable George C. Aukam, presiding 
Judge of said Court, the 9th dav of May, A. D. 1930. 

BLANCHE! NEFF, 

I Clerk, 
By E. WALDECKER, 

Assistant Clerk. 

\ 

Notice. j 

May 9, 1930. 

To William Loeffier, trading as Ca/ital City Monumental 
Works, Bladensburg Road N. E., opposite Mt. Olivet 
Cemetury, Garnishee: ! 

You are hereby notified that any property or credits of 
Joseph E. Smith in your hands are seized by virtue of the 
aforegoing writ of attachment and vou are hereby warned 
to appear in said Court, on or before the tenth day, exclu¬ 
sive of Sundays and legal holidays, after service hereof, 
and show cause, if any there be, why the property or credits 
so attached should not be condemned and execution thereof 
had. 

E. C. SNYDER, 

U. \S. Marshal, 
By T. L. DOtLE, 

Deputy Marshal. 

i 

j 

To William Loeffler, trading as Capital City Monumental 
Works, Garnishee: 

j 

You are required to answer the following interroga¬ 
tories, under oath, within ten days after service hereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

JACOB C. LEVY, 
Attorney for Plaintiff. 
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Interrogatories to be Ansivered by Garnishee. 

1st. Were you at the time of the service of the annexed 
writ of attachment, or have vou been between the time of 
such service and the filing of your answer to this interrog¬ 
atory indebted to the defendant, and, if so, how, and in 
what amount? Answer. -. 

2d. Had you at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of vour answer to this inter- 
rogatory, any goods, chattels, or credits of the defendant 
in your possession or charge, and, if so, what? Answer. 


3d. Have you signed any promissory note or notes, pay¬ 
able to defendant Joseph E. Smith, or his order, or to 
bearer or otherwise? If so, state fully the amounts of the 
notes and the dates when they will become due and pay¬ 
able? Answer. Yes—$1,200, due May 20, 1930. 

(Signed) WILLIAM LOEFFLER. 


Subscribed and sworn to before me this 19 day of May, 
1930. 

[notarial seal.] (Signed) ELIZABETH L. NEWSOM. 


[Endorsed:] No. 207,981. Central Armature Works, 
Inc., a Corp., vs. Joseph E. Smith. Attachment on a 

Judgment. Issued-, 19—. Attached credits in the 

hands of-and served — with copies of this Writ, 

Interrogatories and Notices as Garnishee of Defendant. 

-, 19—.-, Marshal, by-, Deputy. 

-, 19—. Judgment —.-, Judge. Filed 

May 20, 1930, Municipal Court, District of Columbia. 

5 In the Municipal Court of the District of Columbia, 

321 John Marshall Place. 


No. 203,999. 

Maurice C. Shapiro, Plaintiff, 

vs. 

Joseph E. Smith, Defendant. 

The President of the United States to the Marshal for 
said District, Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
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of value sufficient to satisfy the plaintiff’s recovery against 
him in this Court in the above-entitled cause before this 
Honorable Court, on the 7th day of May, 19*30, of $350.00, 
with interest from December 9th, 1929, and protest fee of 
$2.47, for money payable to him by the defendant, and 
$15.00 for costs of suit, and the same, so attached, safely 
keep and have before said Court, on or before the tenth 
day, exclusive of Sundays and legal holidays, occurring 
after the execution of this writ, that the same may be con¬ 
demned unless sufficient cause be shown to jthe contrary; 
and, if said goods, chattels, or credits be attached in the 
hands or possession of any person or persons other than 
the defendant, notify such person or persons of such sei¬ 
zure, and warn him to appear before said Court, within the 
time aforesaid, to show cause why the samelshould not be 
condemned and execution thereof had according to law. 
And have then and there this writ, so indorsed as to show 
when and how you have executed it. 

Witness, The Honorable George C. Aukam, presiding 
Judge of the said Court, the 22nd day of May, A. D. 1930. 

(Signed) BLANCHE NEFF, 

Clerk. 



y i 

Assistant Clerk. 


Notice. 

May :22nd, 1930. 

To William Loeffler, trading as Capital City Monumental 
Works, Bladensburg Road N. E., opposite Mt. Olivet 
Cemetary, Garnishee: 

You are hereby notified that any property or credits of 
Joseph E. Smith in your hands are seized by!virtue of the 
aforegoing writ of attachment and you are hereby warned 
to appear in said Court, on or before the tenth day, exclu¬ 
sive of Sundays and legal holidays, after service hereof, 
and show cause, if any there be, why the property or credits 
so attached should not be condemned and execution thereof 
had. 

(Signed) E. C. SNYDER, 

U. S. Marshal, 

(Signed) By T. L. DOYLE, 

Deputy. 
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U. S. Marshal, Washington, D. C., May 22,1930, received. 

To William Loeffler, trading as Capital City Monumental 

Works, Garnishee: 

You are required to answer the following interroga¬ 
tories, wirier oath , within ten days after service thereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiff's claim, with interest and costs of suit. 

(Signed) KARL KINDLEBERGER, 

. Attorney for Plaintiff. 

1 1 

Interrogatories to he Answered hi) Garnishee. 

1st. Were vou at the time of the service of the annexed 
* 

writ of attachment, or have you been between the time of 
such service and the filing of your answer to this interrog¬ 
atory indebted to the defendant, and, if so, how, and in 
what amount? Answer. -. 

2d. Had vou at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of your answer to this inter- 
rogatorv, anv goods, chattels, oi* credits of the defendant 
in your possession or charge, and, if so, what l Answer. 
• 

3d. What is the balance of credits due the defendant, 
Joseph K. Smith, left in your hands on the amount of 
$1200. due defendant as stated in your answer to Writ of 
Garnishment in Cause rf207981 ? Answer.-. 

»i 

Subscribed and sworn to before me this — day of-, 

192-. 

-. [seal.] 

[Endorsed:] Xo. 203,999. Maurice C. Shapiro vs. Jos¬ 
eph E. Smith. Attachment on a judgment. Issued - 

—, 192-. Attached credits in the hands of Wm. Loeffler, 
as Capital City Monumental Wks., and served him with 
copies of this Writ, Interrogatories, and Notices as Gar¬ 
nishee of Defendant. May 23, 1930, 8:00 P. M. Edgar C. 

Snyder, Marshal, by J. W. Muldoon, Deputy.-, 

192-. Judgment -.-, Judge. 
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! 

Attachment on Judgment, \ 

Tn the Municipal Court of the District of Columbia 


No. 203,999. 

j 

Maurice C. Shapiro, Plaintiffs 


Joseph E. Smith, Defendant.; 

The President of the United States to the Marshal for 
said District, Greetings: ! 

i 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiff’s recovery against 
him in this Court in the above-entitled cauise before this 
Honorable Court, on the 7th day of May, 1930, of $350.00, 
with interest from December 9th, 1929, and protest fee of 
$2.47, for money payable to him by the defendant, and 
$15.00 for costs of suit, and the same, so attached, safely 
keep and have before said Court, on or before the tenth 
day, exclusive of Sundays and legal holidays, occurring 
after the execution of this writ, that the same may be con¬ 
demned unless sufficient cause be shown to I the contrary; 
and, if said goods, chattels, or credits be attached in the 
hands or possession of any person or persons other than 
the defendant, notify such person or persons of such sei¬ 
zure, and warn him or them to appear before said Court, 
within the time aforesaid, to show cause why the same 
should not be condemned and execution thereof had ac¬ 
cording to law. And have then there this writ, so indorsed 

as to show when and how vou have executed it. 

%> 

Witness, The Honorable George C. Aukam, presiding 
Judge of said Court, the 22nd day of May, A.| D. 1930. 

(Signed) BLANCHE J7EFF, 

Clerk. 

By-, j 

Assistant Clerk. 
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Notice. 

May 22nd, 1930. 

To William Loeffler, trading as Capital City Monumental 
Works, Bladensburg Road X. E., opposite Mt. Olivet 
Cemeturv, Garnishee: 

You are hereby notified that any property or credits of 
Joseph E. Smith in your hands are seized by virtue of the 
aforegoing writ of attachment and vou are herebv warned 
to appear in said Court, on or before the tenth day, exclu¬ 
sive of Sundays and legal holidays, after service hereof, 
and show cause, if any there be, why the property or credits 
so attached should not be condemned and execution thereof 
had. 

(Signed) ! E. C. SNYDER, 

U. S. Marshal f 

(Signed) ! By T. L. DOYLE, 

Deputy Marshal. 


U. S. Marshal, Washington, D. C., May 22,1930, received. 

To William Loeffler, trading as Capital City Monumental 
Works, Garnishee: 

You are required to answer the following interroga¬ 
tories, under oat It, \ within ten days after service hereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiff's claim, with interest and costs of suit. 

KARL KIXDLEBERGER, 

Attorney for Plaintiff. 


Jnferroyatories to hr Answered by Garnishee. 

1st. Were vou at the time of tlie service of the annexed 
* 

writ of attachment, or have you been between the time of 
such service and the filing of your answer to this interrog¬ 
atory indebted to the defendant, and, if so, how, and in 
what amount? Answer. -. 

2d. Had vou at the time of the service of the annexed 
•• 

writ of attachment, or have you had between the time of 
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such service and the filing of your answer -to this inter¬ 
rogatory, any goods, chattels, or credits of the defendant 
in your possession or charge, and, if so, what? Answer. 

• i 

3d. What is the balance of credits due tlie defendant, 
Joseph E. Smith, left in your hands on Hie amount of 
$1200 due defendant as stated in your answer to Writ of 
Garnishment in Cause ir207981?* Answer.! After filing 
said answer, I executed and delivered to the defendant 
Joseph E. Smith, a promissory note covering my mdobit- 
ness to him. I have since been notified bv one James 0. 

• i 

Caton (1050 Potomac Street N. W.), that lie;has acquired 
said promissory note by purchase. In view qf said notice, 
if said Caton is the holder in due course of said note, I am 
not indebted to the defendant, Joseph E. Smjith, and have 
no credits in mv hands due him. 

(Signed) WILLIAM L0EFFLER. 

Subscribed and sworn to before me this 4th! day of June, 
1930. I 

(Signed) F. CUNIHERTY, [seal.] 

Notary Public. 

[Endorsed:] No. 203,999. Maurice C. Shapiro vs. Jo¬ 
seph E. Smith. Attachment on a judgment.; Issued- 

— , 19—. Attached credits in the hands of -4 - , and 

served — with copies of this Writ, Interrogatories and 

Notices as Garnishee of Defendant.-19—. - 

-, Marshal, by - -, Deputy. -- —, 19—. 

Judgment -.-, Judge. Filed June 4, 1930, 

Municipal Court, District of Columbia. 

i 

7 Judgment of Condemnation in the CasA of Law, No. 

207,981, Central Armature Works, Inc., a Corpora¬ 
tion, vs. Joseph E, Smith, Entered June 16, 1930. 

Minutes 50, Page 95, June 16, 193Q. 

Upon consideration of plaintiff’s oral motion for judg¬ 
ment of condemnation against the credits of the defendant 
attached by the U. S. Marshal on May 12,1930* in the hands 
of Wm. Loeffler, Garnishee, and after a hearing before the 
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Court, it is ordered that said oral motion he and the same 
is hereby granted. 

Wherefore it is considered that the sum of $161.26, to¬ 
gether with $20.00 attorney’s fee, with interest on $200.00 
from March 28, 1930, and* on $141.26, from December 6, 
1929, of the note of $1200 attached in the hands of the Gar¬ 
nishee as aforesaid be and the said sum of the said $1200 
note be and the same is condemned in the hands of the said 
garnishee. 


Judgment in Favor of Maurice C. Shapiro Against William 
Loeffler. Garnishee, July 21, 1930. 

Minutes 50, Page 147, July 21,1930. 

Upon consideration of plaintiff's oral motion for judg¬ 
ment of condemnation against the credits of the defendant, 
Joseph E. Smith, attached by the U. S. Marshal on May 23, 
1930, in the hands of William Loeffler, Garnishee, and after 
a hearing before the Court, it is ordered that said oral 
motion be and the same is hereby granted. 

Wherefore, it is considered that the sum of Three Hun¬ 
dred Fifty Dollars ($350) with interest from December 9, 
1929, together with $2.47 protest fees and costs, be and the 
same is hereby condemned in the hands of said Garnishee 
to satisfy plaintiff's recovery herein, it appearing after 
said hearing before the Court that said Garnishee has funds 
of the defendant, Joseph E. Smith, sufficient to cover plain¬ 
tiff’s claim. 
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Order Fixing Bond. 


No minute entry made. 


Order Approving Bond. 

Approved this twelfth dav of September, 1930. 

(Signed) ROBT. E. MATTINGLY, 

Justice. 

Memo. Filing of Bond. 

Filed September 12th, 1930, Municipal Court, District of 
Columbia. 
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Assignment of Errors. 

j 

Filed September 11, 1930. j 

The Court committed error in entering’ judgment against 
the garnishee, William Loeffler trading as j Capital City 
Monumental Works. 

The Court committed error in holding that 'notwithstand¬ 
ing settlement made between the garnishee and the Central 
Armature Works that the garnishee was responsible to the 
plaintiff in the above entitled cause in holding that when a 
garnishment is issued in a cause the garnishee must hold 
all funds in his hands without regard to the amount of the 
garnishment until the return day and disposition by the 
Court on the condemnation or proceedings to ’be had on the 
garnishment. 

c j 

The Court committed error in holding that a garnishee is, 
under the law, required to hold all funds reported by him 
in his answer to the garnishment even though the garnish¬ 
ment advises him that the amount required to satisfy the 
judgment and costs against the defendant is aLsum less than 
the amount returned by the garnishee as boinjg due by him 
to the defendant. 

(Signed) W. GWINN GARDINER, 

W. GWINN GARDINER, 

1102 Woodward Bldg., 
(Signed) FRANCIS L. NEUBEClK, 

FRANCIS L. NEUBEClK, 

Press Building , 
Attorneys for | Garnishee. 


(Signed) 


9 Designation of Record. 

Filed September 11, 1930. j 

To Miss Blanche Neff, Clerk of the Municipal Court, D. C.: 

i 

You will please prepare the following record as the tran¬ 
script on appeal from this Court to the Courjt of Appeals 
of the District of Columbia in the above entitled cause: 

1. Order of May 7, 1930, entering judgment in favor of 
Maurice C. Shapiro against Joseph E. Smith.; 
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2. Garnishment issued in Law Xo. 2079S1, of the Central 
Armature Works, Inc*., a corporation, v. Joseph E. Smith. 
Said garnishment being issued against William Lowffler, 
garnishee, under date of May 9,1930, and answer of William 
Loeffler trading as Capital City Monumental Works to said 
garnishment, which answer was tiled May 20,1930. 

3. The Garnishment of Maurice C. Shapiro, issued May 
22, 1930, and served on garnishee, William Loeffler, under 
date of May 23, 1930, and answer of William Loeffler trad¬ 
ing as Capital City Monumental Works to said garnishment. 

4. Judgment of condemnation in the case of Law Xo. 
207981, Central Armature Works, Inc., a corporation, v. 
Joseph E. Smith, entered June 16, 1930. 

5. Judgment, July 21, 1930, in above entitled cause, in 
favor of Maurice C. Shapiro against William Loeffler. gar¬ 
nishee. 

6. Order fixing bond. 

7. Order approving bond. 

8. Memo, filing of bond. 

9. Assignment of Error. 

10. Bill of Exceptions. 

11. Designation of Record. 

12. Order extending time to file transcript of record in¬ 
serted October 31, 1930. with consent of counsel. 

(Signed) W. GWIXX GARDIXER, 

(Signed) FRANCIS L. XEUBECK, 

Attorneys for Garnishee, 

Press Building, Washington. 


Service of a copy of the Assignment of Errors and 
Designation of Record is hereby acknowledged this 11th 
dav of September, A. D. 1930. 

(Signed) ; KARL KIXDLEBERGER, 

By LOUIS P. HODGES, Jr., 

At to rn eg fo r Man ri ce C. Sh ap iro. 
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10 Filed Sep. 5, 1930, Municipal Court) District of 

Columbia. 

United States of America, ss : 

I 

The President of the United States to the Honorable 
Robert E. Mattingly, Judge of the Municipal Court of 
the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munic¬ 
ipal Court, before you, between Maurice C. Shapiro, plain¬ 
tiff, and Joseph E. Smith et al., defendants,! No. 203,999, 
William Loeffler, trading as Capital City i Monumental 
Works, Garnishee, Pltf. in error, a manifest error hath 
happened, to the great damage of the said Garnishee, as by 
its complaint appears. We being willing that jerror, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, thatj then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 20 dhys from the 
settling of the bill of exceptions, or within sucfli additional 
time after the expiration of the 20 days as the! court below 
or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 4th day of September, in 
the year of our Lord one thousand nine hundred and thirty. 

(Seal Court of Appeals, District of Columbia.) 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

By MONCURE BURKE, j 

Deputy Clerk. 

Allowed bv 

CHAS. H. ROBB, j 

Associate Justice of the Court of 

Appeals of the District of Columbia. 
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[Endorsed:] Filed Sep. 5, 1930. Municipal Court. Dis¬ 
trict of Columbia. 

11 In the Municipal Court of the District of 

Columbia. 

No. 203,999. 

Maurice C. Shapiro, Plaintiff, 

vs. 

Joseph E. Smith et al., William Loeffler, Trading as 

Capital City Monumental Works, Garnishee, Defendants. 

Bill of Exceptions. 

This cause came on to be heard before Judge Robert E. 
Mattingly, of the Municipal Court, at which time the fol¬ 
lowing witnesses were called and testimony given on behalf 
of the garnishors, Maurice C. Shapiro and the Central 
Armature Works, Inc. This testimony being given at the 
request of Maurice C. Shapiro and the Central Armature 
Works, Inc. for an oral examination of the garnishee, mo¬ 
tion having been made by Maurice C. Shapiro, through 
counsel, and by the Central Armature Works, through 
counsel, for the oral examination, and both having fixed the 
same hour and day for the return on said hearing, the 
judge heard both cases together and at the same time. 

Thereupon, a subpoena having been issued in the above 
entitled cause requiring the garnishee to appear for oral 
examination, he was called by counsel for Maurice C. 
Shapiro, was sworn and examined orally, and testified in 
substance thus: 

I am the Loeffler trading as Capital City Monumental 
Works. I received the garnishment of the Central Arma¬ 
ture Works, Inc., and I executed my answer on May 19th, 
1930, and filed the same on May 20th, 1930. Joseph E. 
Smith was known to the witness and witness was indebted 
to Joseph E. Smith in the sum of $1200, and witness had 
given his note for $1200 to Smith, and payable to the order 
of Joseph E. Smith, which note was due May 20th, 1930. 
On or about May 20th, 1930, but after service of the writ of 
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garnishment in the Central Armature Works lease, Joseph 
E. Smith presented the note to witness ifor payment, 
12 and witness without legal advice, and without know¬ 
ing what his rights were, gave Joseph E. Smith a 
new note for $1000, which note was payable to! the order of 
the said Smith, and witness likewise gave to the said Smith, 
witness’ check for $200, all in settlement of the $1200 note 
then due. On the same day of this transaction, but after 
the transaction had been completed, a lawyer called up wit¬ 
ness and told him that he was the lawver for! the Central 

«- i 

Armature Works, and that he had learned of '.the transac¬ 
tion wherein the witness had given a new note to Joseph E. 
Smith with $200 in cash or by check, in settlement of the 
old note, and counsel for the Central Armature! Works then 
told witness that he was liable to the Central Armature 
Works because of the garnishment for the full Amount due 
by Joseph E. Smith to the Central Armature Works on 
account of ,tlie judgment, which included the anfiount of the 
judgment and costs, all as enumerated in the garnishment 
which had been served on witness. Witness immediately 
notified the bank not to pay the check, and tried to regain 
possession of the note. lie succeeded in stopping payment 
on the check, but found that the note was in the hands of 
Janies R. Caton, or James O. Caton, of Georgetown. Wit¬ 
ness talked with Caton over the phone and Caton told wit¬ 
ness that he (Caton) had acquired this note for a valuable 
consideration and declined to surrender the note to wit¬ 
ness. Witness then paid the $200 represented by the check 
on which he had stopped payment, to counsel for the Cen¬ 
tral Armature Works upon the advice of counsel that he 
was liable for it, and told him that he would p'ay him the 
balance, that is the difference between the $2()0 and the 
amount of his garnishment, and counsel for tjie Central 
Armature Works agreed that that would be satisfactory to 
him. Witness had no knowledge when settlement was made 
with Smith of the existence of Shapiro’s claim against 
Smith, and did not know of any such claim or judgment 
until the Shapiro attachment or garnishment was served on 
him, which was on May 23rd, 1930. When this garnishment 
was served upon him, witness became worried dnd sought 
advice of counsel. i 


i 
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13 Thereupon James R. Caton was called to the stand 
by counsel for Maurice C. Shapiro and, after being 

first duly sworn, testified in substance thus: 

That he is James R. Caton, of James 0. Caton & Co., with 
offices in Georgetown; that he is engaged in conducting a 
contracting business and also a junk business; that he has 
been in business in Georgetown for many vears. That when 
he received the $1000 note of Loeffler’s from Smith, he held 
an overdue note and an unpaid check made by Smith, which 
Smith had given him, which note and check aggregated a 
sum upwards of $800; that Smith was otherwise indebted to 
him (Caton) and that he took the $1000 note on account of 
such overdue note and unpaid check and other indebtedness. 
Witness still holds the overdue note and unpaid check. That 
lie refuses to give up the note because it was acquired by 
him for a valuable consideration in due course and without 
anv knowledge or information of any controversy or dis- 
agreement of any kind between Smith and Shapiro, or Smith 
and Loeffler, or anvbodv else. 

This being all of the testimony offered, after argument of 
counsel, and consideration of same by the Court, the Court 
announced “Gentlemen, I hold that Loeffler did wrong. As 
1 understand the law he (Loeffler) was bound to hold all of 
the moneys in his hands due Smith when he received the 
Central Armature Works’ garnishment, and this notwith¬ 
standing the fact that the Central Armature Works’ judg¬ 
ment only called for a portion of the sum held by Loeffler 
and due to Smith. I am not advised that the Court of Ap¬ 
peals of the District of Columbia has ever passed upon it, 
and therefore I shall hold as I view the law, and, if wrong, 
will be corrected by the Court of Appeals.” And, there¬ 
upon, judgment was entered in accordance with said opinion. 

Thereupon, counsel for the garnishee noted an exception 
to the ruling of the Court and now seeks to have such ruling 
reversed on writ of error to the Court of Appeals. 

Be it further remembered that the foregoing con- 

14 tains the substance of all of the evidence given on 
the hearing of this cause, and each of the exceptions 

stated to have been taken by the attorney for the garnishee 
were so taken and were duly allowed and noted by the 
court, and in order that each and every thereof may be pre¬ 
served and made of record this statement of evidence is 
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duly stated, approved and signed, and ordered to be made 
of record in the above entitled cause, this 27th day of Oc¬ 
tober, A. D. 1930. 

By the Court: i 

BOBT. E. MATTINGLY, 

Justice. 

0. K. 

LESLIE 0. GARNETT, 

KARL KINDLEBERGER. 

Attorney- for Plaintiff. 

W. GWYNN GARDINER, 

FRANCIS L. NEUBECK, 

Attorneys for Garnishee. 

15 Order Extending Time to Fite Transcript of Record. 

i 

Filed September 24, 1930. 


Counsel for the respective parties, plaintiffs' and defend¬ 
ants, in the above entitled cause, having requested the 
Court to extend the time for settling the bill of exceptions 
and filing the transcript of record on appeal in the Court 
of Appeals of the District of Columbia from the judgment 
of this Court entered in this cause on the 21st day of duly, 
A. D., 1930, it is by the Court this 24th day of September, 
A. 1)., 1930, ’ | 

Ordered that the time for settling tlie bill of exceptions 
and for filing the transcript of record in the Court of Ap¬ 
peals in the above entitled cause is hereby extended to and 
including November first, 1930. 

By the Court: i 

(Signed) ROBT. E. MATTINGLY, 

| Justice . 

We consent to the above. 

LESLIE C. GARNETT, 

KARL KINDLEBERG, 

Attorneys for Plaintiff. I 

W. GWYNN GARDINER, 

FRANCIS L. NEUBECK, j 

Attorneys for Garnishee. 
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16 Municipal Court of tho District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 16, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein bled, copy of which is made part of this transcript, 
in Cause, At Law, No. 203999, wherein Maurice C. Shapiro, 
is plaintiff, and Joseph E. Smith, et al., is defendant, and 
William Loeffler, trading as Capital City Monumental 
Works is garnishee, as the same that remains upon the 
tiles and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
* •> 

affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of October, 1930. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


Endorsed on cover: In error to the Municipal Court. No. 
3314. Joseph E. Smith et ah, William Loeffier, trading as 
Capital City Monumental Works, garnishee, plaintiff in 
error, vs. Maurice C. Shapiro. Court of Appeals, District 
of Columbia. Filed Oct. 31 1930 . Henry W. Hodges Clerk 


( 117 ) 





DlQjfUQT 0F 

ru*%* 


In The 


JAN 1 9 1831 



October Term, 1930. 


No. 5314. 


Joseph E. Smith et al., William Loeffler, 
Trading as Capital City Monumental 
Works, Garnishee, 

Plaintiffs in Error, 

vs. 


Maurice C. Shapiro. 


BRIEF FOR PLAINTIFF IN ERROR, WILLIAM 
LOEFFLER, TRADING AS CAPITAL CITY 
MONUMENTAL WORKS, GARNISHEE. 


W. Gwynn Gardiner, 
Francis L. Neubeck, 
Attorneys for Plaintiff in Error. 





I 


In The 

j 

CourtofAppeah of the District of Columbia 

October Term, 1930. I 



No. 5314. 


Joseph E. Smith et al., William Loeffler, 
Trading as Capital City Monumental 
Works, Garnishee, 

Plaintiffs in Error, 


Maurice C. Shapiro. 


BRIEF FOR PLAINTIFF IN ERROR, WILLIAM 
LOEFFLER, TRADING AS CAPITAL CITY 
MONUMENTAL WORKS, GARNISHEE. 

i 

I 

This case is before the Court on writ of error to 
the Municipal Court of the District of Columbia to 
review a judgment entered against William Loeffler 
as garnishee in attachment proceedings on a judg¬ 
ment in favor of Maurice C. Shapiro against Joseph 
E. Smith and others. In this brief, for convenience, 
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the parties will be referred to respectively as plain¬ 
tiff, defendant (Joseph E. Smith) and garnishee. 

Statement of Case. 

On May 12, 1930, the garnishee was served with a 
writ of attachment in the case of Central Armature 
Works, Inc., vs. Joseph E. Smith, in the Municipal 
Court, directing the Marshal to attach the goods, 
chattels and credits of the defendant, “of value suf¬ 
ficient to satisfy’’ a judgment against said Smith in 
the sum of $361.26, with interest at 6 per cent on 
$200.00 from March 28, 1930, and on $141.26 from 
December 6, 1929, and $10.00 costs (Rec., pp. 2, 3). 
In the garnishee’s answer, sworn to on May 19,1930, 
and filed May 20, 1930, he admitted an indebtedness 
of $1,200.00, represented by a promissory note pay¬ 
able to said Smith (Rec., pp. 4-6). 

Notwithstanding his return to the garnishment, 
admitting said indebtedness, the garnishee, without 
legal advice and without anv information as to his 
legal rights or his responsibility to the attaching 
creditor, upon the request of said Smith, gave him 
a note for $1,000.00, payable to his order, and a check 
for $200.00 in full settlement of said indebtedness 
(Rec., pp. 16, 17). 

Thereafter, on May 20, 1930, counsel for the at¬ 
taching creditor, the Armature Works, having 
learned of the garnishee’s settlement with Smith, 
advised the garnishee that he was responsible to the 
Armature Works for the amount of its claim in full, 
notwithstanding his settlement with Smith. There¬ 
upon the garnishee stopped payment on said check 
of $200.00 to Smith, but was unable to regain posses- 
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sion of the $1,000.00 note because one Jpmes 0. 
Caton claimed to be the holder thereof for a valu¬ 
able consideration and would not surrender it. The 
garnishee then paid the $200.00 represented by the 
check on which he had stopped payment, to; counsel 
for the Armature Works, the attaching creditor, 
upon the advice of counsel that he was liable for it, 
and agreed with counsel that he would pay bim the 
balance, that is, the difference between the $200.00 
and the amount of the garnishment (Rec., p. 17). 

Thereafter, on May 23, 1930, the garnishee was 
served with a writ of attachment or garnishment, 
issued out of the Municipal Court, on a judgment of 
the plaintiff, Maurice C. Shapiro, against the de¬ 
fendant, Joseph E. Smith, in the sum of $350.00, plus 
interest and costs (Rec., pp. 6-8). The garnishee 
had no knowledge of this judgment or indebtedness 

i 

until served with the writ (Rec., p. 17). He then, 
for the first time, consulted counsel, and upon his 
advice made a return to said garnishment in ifhe fol¬ 
lowing language: | 

| 

“After filing said answer (in the case of 
Central Armature Works vs. Smith), I exe¬ 
cuted and delivered to the defendant Joseph 
E. Smith a promissory note covering pay in¬ 
debtedness to him. I have since been potified 
by one James O. Caton (1050 Potomac Street, 
N. W.) that lie has acquired said promissory 
note by purchase. In view of said notice, if 
said Caton is the holder in due course of said 
note, I am not indebted to the defendaPt, Jo¬ 
seph E. Smith, and have no credits in my 
hands due him ,, (Rec., p. 11). j 

Thereupon, after an oral hearing, at which the 




4 


facts above set forth were developed, the Court ruled 
as a matter of law that, when the Central Armature 
Works levied its attachment or garnishment, none of 
the funds in the hands of the garnishee could be dis¬ 
posed of by him or paid over to Smith until the Court 
had made its ruling on that attachment, even though 
the funds in the garnishee’s hands might be far in 
excess of any amount due the Armature Works on 
its garnishment, and under said ruling entered judg¬ 
ment of condemnation against the garnishee for the 
full sum of the plaintiff’s claim, to wit, $350.00, with 
interest and costs (Rec., pp. 12 and 18). 

Assignment of Errors. 

The plaintiff in error, William Loeffler, trading as 
Capital City Monumental Works, garnishee, has as¬ 
signed the following errors: 

The Court committed error in entering judgment 
against the garnishee, William Loeffler, trading as 
Capital City Monumental Works. 

The Court committed error in holding that, not¬ 
withstanding settlement made between the garnishee 
and the Central Armature Works, the garnishee was 
responsible to the plaintiff, in holding that when a 
garnishment is issued the garnishee must hold all 
funds in his hands, without regard to the amount of 
the garnishment, until the return day and disposition 
by the Court on the condemnation or proceedings to 
be had on the garnishment. 

The Court committed error in holding that a gar¬ 
nishee is, under the law, required to hold all funds 
reported by him in his answer to the garnishment, 
even though the garnishment advises him that the 
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amount required to satisfy the judgment and costs 
against the defendant is a sum less than the j amount 
returned by the garnishee as being due by him to 
the defendant. 


Argument. 

The contention of the plaintiff in error, the gar¬ 
nishee, is that, when he was served with the: writ of 

i 

attachment in the Central Armature Works case, he 
was in duty bound to hold, subject to the action of 
the Court, only an amount sufficient to satisfy the 
recovery of the Central Armature Works,! and no 
more, and that he was obligated to pay the balance 
to his creditor, the defendant, Joseph E. Smith, upon 
demand. 

In 28 Corpus Juris, page 243, the law applicable to 
successive garnishments or attachments is stated as 
follows: 


“In the absence of a provision of the:statute 
to the contrary, a garnishment proceeding 
draws into controversy only so much; of the 
garnishee’s indebtedness to defendant as is 
necessary to satisfy plaintiff’s debt, and en¬ 
ables plaintiff to subject only enough; of the 
debt due to defendant by the garnishee to pay 
plaintiff’s claim. Under some statutes, how¬ 
ever, the proceedings are for the use lalso of 
other applying creditors, and in such case the 
amount of the garnishee’s liability is not lim¬ 
ited by the amount of the claim of the creditor 
instituting the proceedings.” 

Davis vs. Choctaw, Okla. & Gulf Rd. Co., 
73 Ark. 120; 

Turner vs. Adams, Richardson & Smith, 39 
Florida 86. 
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Except in those jurisdictions in which the statutes 
provide for a payment of the funds reached by gar¬ 
nishment to other creditors as well as to the plaintiff, 
there is nothing to prevent the garnishee from pay¬ 
ing the defendant the amount of indebtedness in 
excess of the sum demanded by plaintiff. 

Farmers Bank vs. Louisville R. Co., 8 Ky. 

Op. 755. 

Again, in Strong vs. Hatton, 39 Mich. 411, it is 
held that a garnishee’s liabilitv is limited by the 
amount of the judgment against the principal debtor. 

Xot only is there no statute in this jurisdiction 
requiring a garnishee to hold funds in his hands to 
meet claims of creditors other than the one lewing 
the attachment, but, on the contrary, Section 445 of 
the Code authorizes the attachment onlv of so much 
credits as may be necessary to satisfy the plaintiff’s 
claim, the language of the statute being as follows: 

“ * * * the clerk shall issue a writ of at¬ 
tachment and garnishment, to be levied upon 
so much of the lands, tenements, goods, chat¬ 
tels and credits of the defendant as may be 
necessary to satisfy the claim of the plaintiff. 

m * * i) 


The writ of garnishment served upon the gar¬ 
nishee in the Central Armature Works case, which 
is in the form prescribed by the Rules of the Su¬ 
preme Court of the District of Columbia and of the 
Municipal Court, reads as follows: 

“The President of the United States, to 
the Marshal for said District, Greeting: 

“You are lierebv commanded to attach the 


goods, chattels and credits of the defendant, 
if to be found in this District, of value suf¬ 
ficient to satisfy the plaintiff’s recovery 
against him in this Court, on the 8th| day of 
May, 1930, of $361.26, with interest at 6 per 
cent on $200.00 from 3/28/30, and interest at 
6 per cent on $141.26 from 12/6/29, for money 
payable to it by the defendant, and $10.00 
costs of suit * * *; and, if said goods, chat¬ 
tels or credits be attached in the hands or 
possession of any person or persons other 
than the defendant, notify such person! or per¬ 
sons of such seizure, and warn him to appear 
before said Court, within the time aforesaid, 
to show cause whv the same should not be con- 
demned and execution thereof had according 
to law * * * ” (Rec., p. 2). j 

From the above it is clear that the Code authorizes 
the attachment of only such an amount as is required 
to satisfy the judgment against the defendant, and 
the writ of attachment or garnishment likewise 
limits the authority of the Marshal to the same ex- 
tent; that is, under the terms of the writ the Marshal 
was authorized and directed to’ attach credits onlv 
sufficient to satisfy the plaintiff’s recovery. When, 
therefore, the garnishee was served with the writ 
he was warned that credits were attached sufficient 
to satisfy a judgment for $361.26, interest from cer¬ 
tain dates and $10.00 costs, and that he should retain 
an amount sufficient to meet the same, and no more; 
and it was clearly his duty to pay the balance to his 
creditor, the defendant, on demand, otherwise he 
would imperil his own financial standing by invit¬ 
ing a suit against him for such balance. 

The question here presented is an important one. 
Aside from the great hardship which the ruling of 
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the lower court, if affirmed, would place upon the 
garnishee, many other business men and financial 
institutions are affected by the principle involved. 
If this ruling were correct and followed to its logical 
conclusion, a small judgment creditor could, by levy¬ 
ing an attachment, place in custodia legis a bank 
account of the defendant for an unlimited amount 
and thus compel the dishonoring of any and all 
checks which might, be drawn thereon until the plain¬ 
tiff obtained or felt disposed to obtain a judgment 
of condemnation, notwithstanding the provisions of 
the Code and of the Rules of Court governing at¬ 
tachments, and notwithstanding, further, the limited 
jurisdiction of the Municipal Court. 

In view, therefore, of the provisions of the Code 
and of the Rules of Court, which have the effect of 
law, as well as the plain language of the writ of gar¬ 
nishment served upon the garnishee in the Central 
Armature Works case, it is respectfully submitted 

that he was in dutv bound to hold onlv an amount 

* •> 

sufficient to satisfy the judgment of that plaintiff, 
and that, after making settlement with the defend¬ 
ant Smith, he was not liable upon the garnishment 
which was later served upon him by the plaintiff 
Shapiro, apd the judgment of condemnation entered 
thereon should be reversed. 

Respect fully submitted. 

W. Gwynn Gardiner, 
Francis L. Neubeck, 
Attorneys for Plaintiff in Error. 
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No. 5314. 


JOSEPH E. SMITH ET AL., WILLIAM LOEFFLER, 
TRADING AS CAPITAL CITY MONUMENTAL 
WORKS, GARNISHEE, PLAINTIFFS IN ERROR 

vs. I 

MAURICE C. SHAPIRO 


In Error to the Municipal Court of the District 

of Columbia. I 


Brief for Defendant in Error, j 


STATEMENT. 

i 

On May 7, 1930, Maurice C. Shapiro, the defendant 
in error obtained a judgment in the Municipal Court 
of the District of Columbia against Joseph E. Smith 
in the sum of $350.00 with interest from December 9, 
1929, and protest fee of $2.47 and costs of suit, j (R. 1.) 

On May 8, 1930, the Central Armature Works, Inc. 
recovered a judgment against the said Joseph E. 
Smith for $361.25 with interest and costs, andj on May 
9, 1930, an attachment on the judgment of the Arma- 


ture Works was issued (R. 2). The attachment con¬ 
tained the following notice to the plaintiff in error, 
William Loeffler, Garnishee: 

“You are hereby notified that any property or 
credits of Joseph E. Smith in your hands are 
seized by virtue of the aforegoing writ of attach¬ 
ment and you arc hereby warned to appear in said 
Court, on or before the tenth day, exclusive of 
Sundays and legal holidays, after service hereof, 
and show cause, if any there be, why the prop- 
ertv or credits so attached should not be con- 
demned and execution thereof had.” 

The garnishee was also required to answer under 
oath certain interrogatories, among them, if he had 
signed any note payable to the defendant, Joseph E. 
Smith, and if so to state the full amount of the notes 
and the dates when they would become due and pay¬ 
able. The Deputy Marshal endorsed the attachment 
as follows: (R. 4). 

“Attached credits in the hands of William 
Loeffler and served him with copies of this writ, 
interrogatories, and notice as garnishee of De¬ 
fendant. May 12, 1930, 8:20 A. M.” 

The plaintiff in error William Loeffler as garnishee, 
answered the interrogatories to the effect that he had 
signed a promissory note payable to the defendant, 
Joseph E. Smith, in the amount of $1200, due May 20, 
1930. (R. 0). Judgment of condemnation in the 

Central Armature Works case was not entered until 
June 16, 1930 (R. 11). 

On May 22, 1930, the defendant in error, Maurice C. 
Shapiro, sued out an attachment and a garnishment 
in the Municipal Court, attaching the credits of Joseph 
E. Smith in the hands of William Loeffler, garnishee, 


plaintiff in error (R. 6). The Writ, Interrogatories 
and Notice were served on the plaintiff in error as gar¬ 
nishee May 23, 1930 (R. 8). j 

The third interrogatory which said garnishee was 
required to answer under oath and the answer thereto 
were as follows: (R. 11). i 


3d. What is the balance of credits due the de¬ 


hands on 
stated in 
in Cause 
answer, I 


fendant, Joseph E. Smith, left in your 
the amount of $1200 due defendant as 
your answer to Writ of Garnishment 
No. 207981. Answer. After filing said 
executed and delivered to the defendant Joseph 
E. Smith, a promissory isiote covering my in¬ 
debtedness to him. I have since been notified by 
one James 0. Caton (1050 Potomac Street N. W.), 
that he has acquired said promissory nojte by pur¬ 
chase. In view of said notice, if said Cqton is the 
holder in due course of said note, I ajn not in¬ 
debted to the defendant, Joseph E. Split h, and 
have no credits in mv hands due him.”! 


Upon the oral examination of the said garnishee, 
Loeffier, he testified in effect (R. 16, 17), that on or 
about May 20, 1930, after service of the Writ of Gar¬ 
nishment in the Central Armature Works cgse Smith 
presented the $1200 note to him for payipent, and 
without legal advice he gave him a new note for 
$1,000.00 and a check for $200.00; that on the same 
day after the transaction had been accomplished, the 
lawyer for the Central Armature Works informed him 
that he was liable to that corporation because of the 
garnishment for the full amount due by Smith to it; 
that thereupon he stopped payment of the Icheck in 
the bank and tried to regain possession of the note, 
but one, Caton who claimed to be the purchaser for 
value without notice declined to surrender the note, 
and that at the time of the settlement with Smith he 





knew nothing of the existence of Shapiro’s claim. 
Caton also testified that he was an innocent purchaser 
for value without notice (R. 18). Thereupon on July 
21, 1930, the Court entered up judgment of condemna¬ 
tion for the defendant in error, Shapiro, against the 
plaintiff in error, Loeffler, garnishee, for the balance 
of the funds attached (R. 11). 

CONTENTION OF PLAINTIFF IN ERROR 

The only contention presented on behalf of the plain¬ 
tiff in error, under the assignment of errors, is that 
the garnishee when served with a writ of attachment 
in the Central Armature Works case was bound to 
hold subject to the action of the Court only an amount 
sufficient to satisfy the judgment of the Central Arma¬ 
ture Works, and no more, and was obligated to pay 
the balance to his creditor, the defendant, Joseph E. 
Smith, upon demand. 

PROPOSITION. 

In reply to the contention of the plaintiff in error, 

it is asserted that bv the lew of the attachment in the 

• • 

Central Armature Works case, and the answer to the 
interrogatories, the whole of the credits in the hands 
of the plaintiff in error, Loeffler, garnishee, were in 
custodia le(jis,mu\ the garnishee disposed of any part 
of such credits at his peril. 


ARGUMENT. 


The Statutes Authorized the Levy of the Attach¬ 
ment Upon all of the Credits of the Defendant 
in the Hands of the Garnishee. Who Was Noti¬ 
fied That all Such Credits Were Seized, and 
Upon Such Levy all Such Credits Were in Cus¬ 
todia Legis. 
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Counsel for the plaintiff in error are confused as to 
the applicable statutes and rely upon section 445 of 
the Code of the District of Columbia, which provides 
for attachments before judgment, only, and upon af¬ 
fidavit and the filing of a bond in twice the amount of 
the claim. The statutes under which the attachment 
and garnishment issued herein were Sec. 1086 et seq. 

Section 1086 provides for attachments upon a judg¬ 
ment, and neither affidavit nor bond is required. 

Sections 447 and 1089 authorize identical interro¬ 
gatories in either class of attachment. 

Section 446 provides that a writ of attachment be¬ 
fore judgment shall require the marshal, to serve 
notice on the defendant, and on any person! in whose 
possession any property or credits of the defendant 
may be attached, to appear and show cause why the 
property so attached may not be condemned and exe¬ 
cution thereof had. Under the sections providing for 
attachment before judgment, the marshal is required 
to attach only so much of the property as necessary 
to satisfy the claim of the plaintiff. 

Section 1090 provides for the levy of attachment 
upon judgment upon the credits of the defendant in 
the hands of the garnishee by serving him with a copy 
of the writ of attachment, and of the interrogatories 
4 4 and a notice that any property or credits of the de¬ 
fendant in his hands are seized by virtue of the at¬ 
tachment.’ ’ The service of the attachment, inter¬ 
rogatories and notice in this case were in !the very 
terms of Section 1090, and put the garnishee upon full 
notice, not only that sufficient of the credits in his 
hands necessary to satisfy the judgment were seized 
by the marshal, but that all property or credits of the 
defendant in his hands were so seized. 

For the reason that all of the property in the hands 
of the garnishee are seized under the levy under Sec- 



tion 1090, any person who has a claim or right to such 
property or a lien thereon, can, under Section 1096, 
assert such claim “at any time before the final disposi¬ 
tion of the attached property.” Certainly under this 
section which gives the third persons the right to ap¬ 
pear at any time before the disposition of the at¬ 
tached property and assert their right thereto, the 
garnishee is not authorized to determine for himself 
who has the right to the attached property before the 
Court’s disposition thereof, and by either agreement 
or collusion defeat the just claims of third persons. 

Again Section 1091 authorizes the issuance of gar¬ 
nishments upon garnishments in the following 
language : 

“The said attachment may be levied upon 
money or property of the defendant in the hands 
of the marshal or coroner, and it binds the same 
from the time of service, and shall be a legal ex¬ 
cuse to the officer for not delivering the same as 
he would otherwise be bound to do.” 

Under the last named two sections the defendant-in¬ 
error had the alternative of treating the property as 
in the hands of the marshal, and having the coroner 
serve an attachment upon the marshal, that is a gar¬ 
nishment upon a garnishment, or of treating the 
credits in the hands of the garnishee as in custodia 
legis with the garnishee as the custodian, and serving 
the attachment upon him. In any event, Section 1096 
in authorizing parties interested in the fund at any 
time prior to the final disposition of the attached prop- 
ertv to assert a claim or lien thereon, necessarilv rests 
on the ground that the attached property is in custodia 
legis until its final disposition. 

We have already pointed out that while Section 445 
of the Code providing for Writs of Attachment before 


judgment only authorizes the marshal to | attach so 
much of the property as may be necessary to satisfy 
the plaintiff's claim, yet under the levy of an attach¬ 


ment under Section 1090 all the credits in 


the hands 


of the garnishee are seized by virtue of attachment. 
The garnishee under such circumstances is but the 
agent of the Court, or the custodian of these credits, 
to hold them subject to the final disposition by the 
Court. I 

The question, then, is what is the effect of the mar¬ 
shal's levy and notice to the garnishee, and the gar¬ 
nishee's answer under oath, to the interrogatory in 
the first garnishment, that he had signed a note for 
$1200 due the judgment debtor May 20, 1930? 

We assert that upon the marshal’s levy ^nd notice 
all of the credits were attached and were as effectually 
in Court as if the marshal had seized the $1200 note 
and produced it in Court. We further insist that 
when the garnishee answered the interrogatory under 
oath that he had $1200 due the judgment debtor on a 
note, he submitted the whole credit to the Court and 
thereafter could dispose of none of the fund until 
the rights of the attaching creditor, and any third 
persons who might assert a right thereto before final 
disposition by the Court, were determined. The gen¬ 
eral rule is undisputed that after the levy of a gar¬ 
nishment the debt or property reached is in i custodia 
legis. This rule is stated in 28 C. J., Sec. 357 as fol¬ 
lows : 1 


“CUSTODY OR CONTROL OF DEBT OR 
PROPERTY. After levy of garnishment the 
debt or property reached is ordinarily Regarded 
as in custodia legis, and the garnishee is a mere 
stakeholder, who must not do any voluntary act 
to the prejudice of either plaintiff or defendant. 
His business is to let the law take its course be- 
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tween the litigants. The garnishee becomes cus¬ 
todian of the property for the purposes of the 
garnishment. His duty is to retain the fund or 
property, even as against the true owner, to be 
disposed of in accordance with the order of the 
court, until judgment is obtained, or the proceed¬ 
ing is otherwise terminated, and, in the absence 
of express provision in the statutes to the con¬ 
trary, he is entitled to retain possession and con¬ 
trol until other disposition of the property or 
fund has been made by the court.” 

Corpus Juris, Sec. 338 , also lays down the following 
principle: 

“A writ of garnishment, in which the garnishee 
is required to answer whether it is indebted in 
any sum whatsoever to the defendant, attaches 
all property of the defendant in the hands ot‘ tire 
garnishee.” 

It cannot be questioned that the levy of the attach¬ 
ment after judgment reached all of the debt due by 
the garnishee to the judgment debtor, and he disposed 
of any of this debt at his peril. The garnishment 
statutes of Maryland are verv fullv discussed in the 

* *9/ 

case of International Bedding Company v. Terminal 
Warehouse Company , 146 Md. 479, 126 Atlantic 902, 
40 A. L. R. 960. The Court (A. L. R. p. 966), quotes 
from Hinklev on Maryland Law of Attachments pub¬ 
lished in 1836, as follows: 


“Any goods or credits of the defendant which 
came to the hands of the garnishee after the lay¬ 
ing of the attachment * * * and before trial 

are liable as those which were in his 
hands at the time of service.” 

In that case the sheriff went with attachment to the 
Warehouse Company and attached and scheduled 200 
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bales of cotton linters. There were 123 more bales, 
however, which later came into the possession of the 
Warehouse Company, of which the sheriff had no no¬ 
tice ; however, he returned that the 200 bales had been 
attached and that the writ “was also laid in the hands 
of the Terminal Warehouse Company, a corpora¬ 
tion, by service on Samuel J. Lippincott,! president, 
and the garnishee summoned and copy left. ’ ’ Upon 
the question of whether or not the property! that later 
came into the possession of the garnishee was at¬ 
tached by this levy the Maryland Court held (p 963). 

“Under the authorities this was sufficient to 
bind the Appellee as garnishee with respect to 
any attachable property or credits.” 

The lower Court held that the 123 bales coming later 
into its possession was not attachable property in 
the hands of the Warehouse Company. Tlhe Court 
of Appeals reversed this holding, and said (p. 967): 

“that an attachment affects all property and 
credits of the debtor in the hands ofj the gar¬ 
nishee, or which may come to his hands at any 
time after laying the attachment and before trial, 
is the settled law of this State.” j 

i 

The Court also said (p. 968): 


“It therefore follows that from the time of the 
garnishment the goods in the possession of the 
garnishee, or that may come into his ppssession 
prior to the trial, are considered as in jcustodia 
legis, and the garnishee is bound to kqep them 
safely, and, as was said in Brashear v. I West, 7 
Pet. 608, 622, 8 L. ed. 801, 806, is not at liberty to 
change them, to convert them into money, or to 
exercise any act of ownership over them. It is 
is his duty "to hold them, until the question of his 






liability is determined, as well against the defend¬ 
ant as against any subsequent purchaser or 
pledgee. Consequently, if the specific goods at¬ 
tached are not in the hands of the garnishee at 
the trial for a judgment of condemnation by rea¬ 
son of his having parted with, or lost the posses¬ 
sion of the goods, or surrendered them to the 
owner, the liability of the garnishee is to be ascer¬ 
tained by the value of the defendant’s property 
in his hands from the date of the laving of the 
process in his hands to the time of the trial. 

* * * In this case, therefore, the effect of 

the laving of the attachment in the hands of the 
warehouse company was to warn and notify it 
that all goods of the debtor then in, or subse¬ 
quently coming into, its possession as warehouse¬ 
man, were subject to the inchoate lien of the at¬ 
tachment bv garnishment.” 

The Supreme Court of the United States in West v. 
Brashears, 7 Peters, 608 8 L. Ed. 801, 806, cited in the 
Maryland case, supra, in discussing effects which 
have been attached says: 

“Tliev must undoubtedly be to a certain extent 
in the custody of the law. If, under this modern 
practice, they are understood to be confided by 
the law to the garnishee, still he must keep them 
safelv and he is not at liberty to change them, to 
convert them into monev, or to exercise anv act 
of ownership over them.” 

and again, p. 807: 

“Counsel have insisted that the attaching 
creditors could not have taken the property out 
of the hands of the garnishee. Admitting them 
to state the law of Pennsylvania (and we cannot 
doubt it) still the property was in the custody of 
the law, and would have remained safely in its 
custody so far as we are informed bv the testi- 
mony, had not the assignees consented to the re¬ 
moval of that protection.” 
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In Erskine v. Staley (39 Va.) 12 Leigh 406, the Vir¬ 
ginia Court was called upon to determine between the 
priority of a foreign attachment and an attachment 
on the same property to force an appearance in an 
action at law. The foreign attachment was first exe¬ 
cuted and the question was whether a creditor coming 
in by operation of law after service of the subpoena 
in chancery on the home defendant was entitled to 
priority. In discussing this question, the Cburt said: 

i 

“It was contended that as there was!no actual 
seizure, no levy on specific effects, which were 
thus placed under the custody of the law! the prop¬ 
erty and the goods remained in the debtor, and 
being in him, other creditors might levy on them, 

■ * * But in truth, I look upon the service of 

the attachment as equivalent to an actual levy. 
The effects may remain in the hands of* the gar¬ 
nishee, but under the control of the Court; he 
acquires a special property in them as| agent of 
the Court: and this property is sufficient to pro¬ 
tect him against the claim of the owner!: it is his 
duty so to protect himself; and upon his failure, 
a personal decree will go against him.; * * * 

If, however, T am right in supposing that!a foreign 
attachment is tantamount to an actual levy, that 
it places the effects under the control of the Court 
and so far vests the property in the garnishee or 
agent of the Court, as to defeat all claimsj or trans¬ 
fers of the defendant—the case staiids upon 
wholly different grounds.’’ 

i 

We again insist that upon the garnishee’s answer 
to the interrogatory that he had $1200 in his hands due 
the judgment debtor, he thereafter held that sum as 
the agent of the Court or as a mere custodian and it 
was his duty to await the judgment of the Court as 
to its disposition, the whole amount being under at¬ 
tachment. i 


i 

i 

i 
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The Louisiana Court has considered the effect of 
garnishment proceedings under the answer to a 
similar interrogatory in the case of Orleans v. New- 
burger & Co. (La.) 72 Southern 372. In that case the 
garnishee was required to answer under oath the in¬ 
terrogatories. One of these interrogatories was as 
follows: 


“Were you not at the time of service upon you 
of these interrogatories, or since, indebted unto 
the said defendants in writ for any cotton or any 
sum whatsoever, either directly or indirectly,” 

It was there contended that the attachment and gar¬ 
nishment were directed against particular property 
and were not general but special and did not bind all 
of the debts or credits in the hands of the garnishee. 
The Court said that even if it was conceded that in 
one of its phases the attachment was directed against 
particular property, no pretense could be made that 
the garnishment “was not directed against the prop¬ 
erty of the defendant generally.” After setting out 
the interrogatory above, the Court then said: 


“The effect of the service of this interrogatory 
on (the garnishees) was to attach any and all cot¬ 
ton lyelonging 1o the defendants from whatsoever 
source derived, as also anv and all debts due bv 
these garnishees to the defendants.” 


The general rule quoted by counsel for the plaintiff 
in error from 28 Corpus Juris p. 24S and the authori¬ 
ties cited to support this general rule do not affect the 
case at bar. As between the judgment creditor and 
the garnishee, it is of course clear that the garnish¬ 
ment proceedings draws into controversy only so much 
of the garnishee’s indebtedness to the defendant as is 
necessary to satisfy the plaintiff’s debt. This is all 
that the general rule relied on holds. 
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In Davis v. Choctaw (Ark.) 82 S. W. 1022, there 
was an action before the Justice of the! Peace for 
$269.85 and a writ of garnishment was sued out. The 
sole question which the Appellate Court was called on 
to determine was whether or not the Justice of the 
Peace had jurisdiction of the garnishment when the 
amount owing by the garnishee exceeded $300.00, 
which was the limit of the Justice’s jurisdiction. The 
Court held that the jurisdiction was fixpd by the 
amount of the plaintiff’s claim and not by the amount 
which the garnishee owed the defendant,! since the 
plaintiff could subject only enough of the djebt due to 
the defendant by the garnishee to pay his judgment. 

So, in Turner v. Adams (Fla.) 21 Southern 575, it 
was held that a judgment against a garnishee should 
not exceed the amount of the judgment against the 
defendant in the principal suit including interest and 
costs. ' 

In Strong v. H oil on , 39 Mich. 411, relied <on by the 
plaintiff in error, the holding was that a garnishee’s 
liability is limited by the amount of the ijudgment 
against the principal debtor. Neither of ithe three 
cases last analyzed can have any possible bearing upon 
the issue in this case. j 

j 

The Kentucky case of Farmers Bank v. fyouisville, 
8 Ky. Op. 755, was a case of attachment before judg¬ 
ment where the writ specifically was levied on only 
so much of the money in the hands of the garnishee 
as might be necessary to satisfy the plaintiff’s claim. 
This attachment was merely in aid of the jurisdiction 
of the Court, and the garnishee has answered no 
interrogatory and has had no notice that all of the 
debts or credits in his hands were attached or levied 

i 

on. | 

In answer to the contention of counsel for the plain¬ 
tiff in error that the small judgment creditor could by 




levying an attachment place m custodia legis a bank 
account of the defendant for an unlimited amount and 
thus compel the dishonoring of checks, we invite the 
attention of the Court to the fact that the judgment 
debtor has it wholly within his power to avoid such 
a situation, and that whatever of hardship the in¬ 
genuity of counsel can conjure up does not warrant a 
departure from the plain purpose and intent of the 
statutes governing garnishments after judgment that 
whatever property is returned by the garnishee as in 
his possession due the judgment debtor is from that 

time under the custodv and control of the Court. It 

* 

is pointed out, however, that if there is any hardship 
against the garnishee in this case, he is entirely re¬ 
sponsible for it. Not only did he not await the judg¬ 
ment of the Court, but he paid no attention whatso¬ 
ever to the warning and notice that all of this debt in 
his hands was attached, and even had the hardihood 
on the very day the attachment was served upon him 
to disregard the order of the Court, and either by 
agreement or collusion, paid over to the judgment 
debtor everything that he owed him. 


CONCLUSION. 


It is respectfully submitted that the Court below 
was plainly right in holding that the whole of this 
fund was as fully under the control of the Court as if 
the marshal had taken it into his possession, and, 
therefore, the defendant in error was entitled to a 
judgment of condemnation against the garnishee, and 
tho judgment should bo affirmed. 

Respectfully submitted. 


Leslie C. Garnett, 

Karl Kindleberger, 
Attorneys for Defendant in Error. 



